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Court of Appeals of the District of Columbia. 


No. 3445. 

Frank H. Harriman, Trading, &e., Appellant, 

vs. 

Frank T. Richardson. 


a Supreme Court of the District of Columbia. 

No. 59153. At Law. 

Frank T. Richardson, Plaintiff, 

vs. 

Frank IT. Harriman, Trading under the Firm Name and Style of 
the Ilarriman Motors Company, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed, and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Declaration, etc. 

Filed May 15, 1916. 

In the Supreme Court of the District of Columbia. 

#59153, Law. 

Frank T. Richardson, Plaintiff, 

vs. 

Frank H. Harriman, Trading under the Firm Name and Style of 

the Harriman Motors Company. 

The Plaintiff sues the defendant for money payable by the de¬ 
fendant to the plaintiff for goods sold and delivered by the plaintiff 
to the defendant, and for work done and materials provided by the 
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plaintiff for the defendant at his request, and for money lent bv 
the plaintiff to the defendant; and for money paid by the plaintiff 
for the defendant at his request; and for money received by the de¬ 
fendant for the use of the plaintiff*; and for money found to he due 
from the defendant to the plaintiff on accounts stated between them. 

And the plaintiff claims $1,000.00 with interest at six per cent 
from January 12, 1916. 

HOSE A B. MOULTON, 

Att’y for Plaintiff. 

Particulars of Demand and A ffidavit. 

Personally appeared before me this 13" day of May, 1916, Frank 
T. Richardson, who deposes and says that he is the plain- 

2 tiff named in the declaration filed (herewith) in said court 
on the 13" day of May, 1916, wherein Frank T. Richardson 

is plaintiff and Frank II. Ilarriman, trading as the Harriman Mo¬ 
tors Company is defendant. That heretofore, to wit, on the Pith 
day of January, 1916, the plaintiff purchased from the defendant, 
whom he well knows, two Motors of one hundred horse power each, 
for the price and sum of Thirty-Six Hundred Dollars ($3,600.00) 
and paid the said defendant on said Pith day of January, 1916 the 
sum of One Thousand Dollars ($1,000.00) on account thereof. But 
said defendant has never furnished him with said Motors of one 
hundred horse power; But the said defendant did furnish him with 
two Motors of Six tv-five horse power each, which are of no use or 
value to the plaintiff, and the plaintiff has so notified the defendant, 
and has offered to return said 65 Horse Power Motors to the defend¬ 
ant upon the defendant refunding to the plaintiff the one thousand 
dollars heretofore paid to the defendant by the plaintiff, as afore¬ 
said, but the defendant has failed and refused to take said Motors 
and return the $1,000.00 to the plaintiff when duly requested to do 
so. Wherefore, the defendant is justly indebted to the plaintiff and 
the plaintiff has a just right to recover against the defendant the sum 
of One Thousand Dollars which he claims in his declaration above 
all set-offs or just ground of defense. 

That the defendant is a non-resident of the District of Columbia 
and has an estate in the District of Columbia. 

FRANK T. RICHARDSON. 

3 Subscribed and sworn to before me this 13" dav of May, 
A. D., 1916. 

II. P. HOWARD, 

[seal.] Notary Public. 


Affidavit of Franklin II. Hough. 


Personally appeared before me Franklin II. I lough, who first l>eing 
duly sworn, on his oath declares and savs: that he makes this affidavit 
as a witness for the plaintiff, in the declaration filed (herewith) in 
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said court, on the — day of May, 1016, wherein Frank T. Richard¬ 
son is plaintiff, and Frank IT. Harriman trading as the Harriman 
Motors Company defendant, and in support of the affidavit of Frank 
T. Richardson the plaintiff filed herewith; that he knows that the 
said defendant is a non-resident of the District of Columbia and 
has an estate in the District of Columbia, and, further, that he is 
acquainted with the business relations of the said plaintiff and de¬ 
fendant and knows that the said plaintiff has a just right to recover 
against the said defendant what he claim- in the declaration filed as 
aforesaid, viz: the sum of one thousand dollars ($1,000.00) above all 
set-offs or just grounds of defense with interest from the 12th day 
of January 1016 for cash delivered to the defendant hv the plaintiff 
on the 12" day of January, 1016, as per hill of particulars with said 
declaration filed. 

FRANKLIN H. HOUGH. 
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Subscribed and sworn to before me this 15th day of May, 
1016. 


[seal.] 


A. L. HOUGH, 
Notary Public, I). C. 


Writ of Attachment, etc. 

Issued May 15, 1916. 

******* 


Schedule of Lew under-. 

2 Harriman 6 Cvl. Motors, 100 IL P. each. 500.00 

We, the undersigned, citizens of the District of Columbia, having 
l>eon dulv summoned and sworn hv the Marshal of said District, do 
hereby certify that we have appraised the property described in the 
foregoing schedule at Five hundred and 00/100 ($500.00) Dollars. 
Given under our hands and seftls, this 15th dav of May, 1916. 

ADAM A. WESCHLER. [seal.1 
JOSEPH R. CASTELL. [seal.] 


******* 

The President of the United States to the Marshal for Said District, 
Greeting: 

You are hereby commanded to attach, seize, and take into your 
custody the defendant’s lands and tenements, property, and credits 
which shall l>c found in this District, to the value of 
5 $1,000.00, with interest from January 12, 1916, being the 

amount of the plaintiff's demand against the defendant, as 
shown by the affidavit, duly supported and filed, and claimed in the 
declaration; and the further sum of $100, for the costs and charges 
which may accrue in the premises; and the same, so attached, safely 
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keep, subject to the orders of the Court, unless the defendant or the 
person in whose possession the property is attached, deliver to you, 
to he filed herewith, his undertaking, with sufficient surety or sure¬ 
ties, to abide by and perform the judgment of the Court in relation 
to said property. And should you attach the defendant’s property 
or credits in the possession of any other person or persons than the 
defendant you shall notify such person or persons of such seizure by 
virtue of this Writ of Attachment, and serve a notice upon him or 
them, as well as on said defendant, to appear in said court on or be¬ 
fore the twentieth dav, exclusive of Sundays and legal holidays, oc- 
eurring after the service of said notice, to show cause, if any there 
he, why the property or credits so attached should not Ik* condemned 
and execution thereof had. 

Witness, The Honorable J. Harry Covington, Chief Justice of said 
Court, the lf>" dav of Mav, A. D. 1910. 

J. R. YOUNG, 

[seal.] Clerk . 

By ALF. G. BUKHMAN, 

Assistant Clerk. 


Notice. 


To Frank IT. Harriman, Defendant; 


May 15, 1910. 
-, Garnishee: 


You are hereby notified to appear in the Supreme Court of 
0 the District of Columbia on or before the twentieth day, ex¬ 
clusive of Sundays and legal holidays, after service hereof, 
and show cause, if any there he, why the property, credit*, of the 
said defendant, seized by virtue of the foregoing Writ of Attachment 
in the hands of Garnishee, (of which seizure the said garnishee is 
hereby notified), should not Ik* condemned and execution thereof 
had. 

MAURICE SPLAIN, 

V. S. Marshal. 

Marshal's Return. 

Attached as per schedule herewith May 10, 1910. 

MAURICE SPLAIN, 

V. S. Marshal. 

R. 


(Endorsed.) 


May 23, 1910. 


Served defendant with a copy of this Writ and Notice prescribed 
bv Section 440 of the Code. 

MAURICE SPLAIN, 

U. S. Marshal. 

R. 
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May 24, 1916. 

Received of Maurice Splain U. 8. Marshal two Harriman six- 
cylinder motors referred to herein and attached under the within 
writ. 

FRANK II. HARRIMAN, 

Att’y for Defendant. 

7 Motion to Dismiss a)id Quash Attachment. 

Filed May 23, 1916. 


Now comes Frank II. Harriman, defendant, by Raymond M. 
Hudson, his attorney, and appears specially for the purpose and no 
other purpose, and without making a general appearance and moves 
the Court to dismiss, or quash the attachment in this case, for the 
following reasons: 

1st. For errors apparent on the face of the record. 

2nd. For errors apparent on the face of the affidavits, and because 
the affidavits are not sufficient. 

3rd. For errors apparent on the face of the Marshal’s return. 

4th. For other errors to be assigned at the Bar of the Court when 


argued. 


RAYMOND M. HUDSON, 
Attorney for Frank 11. Harriman. 


To II. B. Moulton, Esq., 

Attorney for plaintiff: 

Take notice that the above motion will be called up at 1.15 p. in. 
Fridav Mav 26th, 1916. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 


8 Supreme Court of the District of Columbia. 

Friday, May 26th, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

Upon consideration of the motion of defendant filed herein by his 
attorney to dismiss or quash the attachment herein, it is ordered 
that said motion be and the same is hereby overruled. 

The defendant by his attorney, now in open court withdraws his 
motion filed herein to require the plaintiff to give a better and addi¬ 
tional bond. 
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Motion to Correct Marshal's Return. 
Filed June 7, 1910. 


Now comes the defendant, Frank H. Harrinian and moves the 
Court'to require the l nited States Marshal to amend and correct his 
return on the attachment in this action, so as to make it state the 
truth by showing in whose possession the property alleged was at 
the time the attachment was levied. 

FRANK II. HARRIMAN, 

Bv RAYMOND M. HUDSON, 

II is Attorney. 

9 To Frank T. Richardson, or 

II. B. Moulton, Rsq., his attorney, and 
Maurice Splain, Marshal: 

Take notice that the foregoing motion will he called up on Friday 
June 9, 1910. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 

Motion to Quash. 

Filed June 7, 1910. 


Now comes the defendant, Frank II. Harrinian and moves the 
Court to (piash the attachment in this action on the accompanying 
affidavits because there was no ground on which to base an attach¬ 
ment, and it was improperly and wrongfullv sued out. 

FRANK II. HARRIMAN, 

Bv RAYMOND M. HUDSON, 

11 is Attorney. 

To Frank T. Richardson or 

II. B. Moulton, Esq., his attorney: 

Take notice that the foregoing motion will he called up on Friday, 
June 9, 1910. 

RAYMOND M. HUDSON, 

Attorney for Defendant . 


Affidavit of Frank II. Ilarriman, 
Filed June 22, 1910. 


I, Frank II. Harrinian, being first duly sworn depose and say 
that the two motors — to the plaintiff by this defendant were 100 
horsepower and generated 100 horsepower, and were in perfect con- 
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dition when delivered to the plaintiff; that the plaintiff allowed the 
motors to he exposed, and they were frozen and eraeked, but could 
have still been made to generate 100 horsepower each, and the plain¬ 
tiff’ refused to allow the said motors to he tested; the plaintiff never 
returned the said motors to the defendant, but only offered to re¬ 
turn the said motors under certain conditions which were not legal; 
that this defendant does not owe the plaintiff any amount; nor did 
he owe him anv amount at the time of the institution of this action. 

FRANK H. HARRIMAN. * 


Subscribed and sworn to before me in the County of Hartford 
State of Connecticut by Frank II. Harriman this the 0th day of 
June, 1910. 

Given under my hand and official seal this the 0th day of June 
1910. 

MARY L. SMITH, 

| seal. 1 Notary Public for Hartford County, 

State of Connecticut. 

11 Supreme Court of the District of Columbia. 


Thursday, June 29th, 1910. 

Session resumed pursuant to adjournment, lion. Wendell P. Staf¬ 
ford, Justice presiding. 


Upon consideration of the motion of defendant filed herein by its 
attorney to quash the attachment and further upon consideration of 
defendant’s motion filed herein, to require the United States Mar¬ 
shal to amend and correct his return on said writ of attachment, it 
is ordered that said motions, he, and the same are hereby severally 
overruled. 

Defendant s attorney requests an exception to the action of the 
Court in overruling said motion to quash, which is hereby noted. 

Pleas. 


Filed July 15, 1919. 

* * J|C * * * * 

The defendant, Frank II. Harriman, for pleas to the plaintiff’s 
declaration, says: 

First. That he is not indebted as alleged. 

Second. That he never undertook and promised as alleged. 

RAYMOND M. HUDSON, 
Attorney for the Defendant. 

12 This defendant adopts as the affidavit of defense with these 

pleas, his affidavit, heretofore filed in this action on the mo¬ 
tion to quash the attachment. 





8 


FRANK II. HARRIMAN VS. FRANK T. RICIIARDSON. 


Tliis defendant asks leave to file a plea of counter-claim and set-off 
to this action, within ten days. 

RAYMOND M. HUDSON, 
Attorney for the Defendant . 

Joinder of I sane. 

Filed August 11, 1910. 


The plaintiff joins issue upon the defendant’s First and Second 
picas filed in the above entitled cause. 

IIOSHA B. MOULTON, 

Attorney for Plaintiff. 

Motion to (piash Attachment. 

Filed January 12, 1920. 


Now comes the defendant, by his Attorney and moves the Court to 
quash and dismiss the attachment in this action under Section 4">1 
of the Code of the District of Columbia; and said Defendant makes 
all the affidavits filed by the Defendant on his behalf heretofore in 
this attachment and also in the action of law under this number a 
part of this motion to he conside red at the hearing with any 
13 other testimony that mav l>e offered. 

FRANK II. HARRIMAN, 

By RAYMOND M. HUDSON, 

IIis Attorney. 

To II. B. Moulton. Esq., and 

Millan and Smith, Attorneys for Plaintiff: 

Take notice that the above motion will Ik* called up for hearing 
at 10.00 a. m., Wednesday, January 14th. 1920. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 


Motion to Cancel and Defease Levy, etc. 

Filed January 13, 1920. 

♦ * * * * * * 

Now comes the defendant and moves the court to cancel and re¬ 
lease the alleged levy in the above entitled attachment and to cancel 
and release the bond given for the forthcoming of the property al¬ 
leged to be levied upon for the reason that the property alleged to 
have been levied upon was not in the possession of the defendant or 



FRANK II. HARRIMAN VS. FRANK T. RICHARDSON. 9 

any third party and for the further reason that the said attachment 
was improperly sued out and is invalid. 

F. II. HARRIMAN, 

By RAYMOND M. HUDSON, 

II is A ttorney. 

14 To II. B. Moulton & Mil Ian Smith, 

Attorneys for the Plaintiff: 

Take notice, I will call up the foregoing motion at 10.00 a. m. 
Wednesday, January 14th. 1920 at the time the ease is set for hear-i 
ing. 

RAYMOND M. HUDSON, 
Attorney for the Defendant. 


Memoranda. 

January 20, 1920.—Verdict for plaintiff for $1,000.00, with in¬ 
terest from January 12th, 1916. 

Januarv 22, 1920.—Verdict of January 20, 1920, amended by 
adding thereto the following, to wit: ‘‘If the Court shall he of the 
opinion that the plaintiff ought to recover against the defendant 
upon the facts submitted to us upon the trial. But upon said facts, 
if it shall he the opinion of the Court that the plaintiff ought not to 
recover against the defendant, then they find in favor of the de¬ 
fendant. ” 


15 Supreme Court of the District of Columbia. 

Saturday, February 7, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Ilitz pre¬ 
siding. 

******* 

Upon consideration of the verdict rendered bv the Jury in this 
cause on the 20th day of January, 1920, and the Court being of the 
opinion that the plaintiff ought to recover against the defendant 
upon the facts submitted to the Jury upon the trial for the sum of 
One thousand dollars ($1,000.00) with interest thereon from the 
12th day of January, 1916, it is ordered that judgment he entered 
accordingly, to which defendant by his Attorney prays an exception, 
which is here noted. 

Wherefore, it is considered that the plaintiff herein recover of de¬ 
fendant the sum of One thousand dollars ($1,000.00) with interest 
thereon from the 12th day of January, 1916, being the money pay¬ 
able by said defendant to plaintiff by reason of the premises, to¬ 
gether with the costs of suit, to be taxed by the Cierk, and have 
execution thereof. 
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Memoranda. 

February 0, 1020.—Defendant notes an appeal to Court of Appeals 
and bond (supersedeas) is fixed in the sum of $1,500.00. 

10 February IK. 1020.—Supersedeas bond approved and filed. 

March 10, 1020.—Time to submit bill of exceptions ex¬ 
tended to, and including, March *22, 1020. 


Assignments of Error. 
Filed March 13, 1020. 


The defendant assigns, as error herein, the action of the Trial 
Court, in the following respects: 

1. Refusing to direct a verdict for defendant, upon all of the tes¬ 
timony. 

2. Refusing to quash the attachment issued herein, and cancel 
the liability of the Fidelity and Deposit Company of Maryland, 
upon its obligations of suretyship. 

3. Overruling each of the five (5) several Motions filed on behalf 
of defendant. 

BELL, MARSHALL & RICE. 

Attorneys f«tr Defendant. 


17 Designation of Uteonl on Appeal. 

Filed March 13, 1920. 

♦ * * * * * * 

To the Clerk: * 

Please prepare transcript of record on appeal to the Court of Ap¬ 
peals in the above entitled case, to include the following: 

1. Declaration, particulars of demand and affidavits. 

2. Writ of Attachment, Marshal’s return thereon, and receipt for 
Motors. 

3. Pleas, and affidavit of defense. 

4. Motion to dismiss and quash attachment, filed May 23, 1910. 

5. Motion to require Marshal to amend and correct return, so as 
to show in whose custodv the propertv was attached, filed June 7, 
1916. 

0. Motion to quash attachment, filed June 7, 1916. 

7. Motion to quash and dismiss attachment, filed Jan. 12, 1920. 

8. Motion to cancel and release levy, and cancel and release 
liability of Surety Company, filed Jan. 13, 1920. 

9. Assignment of Error. 

10. This designation. 

BELL, MARSHALL & RICE, 

Attorneys for Defendant , 
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18 Memorandum. 

March 22, 1920.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Monday, August 2d, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 


******* 

The Court having this day signed the Bill of Exceptions hereto¬ 
fore submitted herein, now orders the same of record as of the time 
of the noting thereof at the trial. 


19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, 


I, Morgan 11. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
18, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 59158 at Law, wherein Frank 
T. Richardson is Plaintiff and Frank II. Ilarriman, Trading under 
the firm name and style of The Ilarriman Motors Company, is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
18th day of August, 1920. 

[Seal Supreme Court of the District of Columbia.] 


MORGAN H. 
E. W. 


BEACH, 

Clerk. 
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In the Supreme Court of the District of Columbia. 


No. 59153. At Law. 


Frank T. Richardson, Plaint iif, 


Frank H. Harriman, Trading under the Finn Name and Style of 
the Harriman Motors Company, Defendant. 

Defendant# It ill of Exception#. 

% 

Be it remembered, that, after the filing of the declaration herein, 
and before the jury was empanelled and sworn to try the issues be¬ 
tween the plaintiff and the defendant, said defendant, by his coun¬ 
sel, filed certain motions herein, (as appears from the transcript of 
record of this case), said motions being ( 1 ). to quash the writ of at¬ 
tachment issued in this cause: (2). to require the Fnited States 
Marshal to amend and correct his return of said writ, so as to dis¬ 
close in whose possession he had attached the property under said 
writ of attachment; (3), to quash attachment; (4), to quadi at¬ 
tachment; (5). to cancel and release levy and forthcoming bond, 
because the property was not attached in the possession of defend¬ 
ant or of any third person, and the attachment was improperly sued 
out and was invalid. 

That each of said motions was argued hv counsel, upon the 
grounds therein set forth, and was overruled hv the Court, and an 
exception duly noted by and allowed to defendant to the action of 
the Court upon the overruling of ea #, h motion. 

That thereafter, on January 19. 1920, this case came on for trial 
before Mr. Justice Ilitz and a jury duly enjpanneiled and 
21 sworn to try the issues between the plaintiff and defendant, 
and thereupon this plaintiff, to sustain the issues upon his 
part joined, introduced evidence tending to prove that in January, 
1910, he was constructing an experimental aeroplane, of the type 
known as “Tandem biplane,** and required therefor two (2) motors 
of One hundred (100) horsepower each; that Ik* negotiated with 
defendant, who was a manufacturer of motors, with a view to the 
purchase of the* two (2) motors aforesaid, and plaintiff had identi¬ 
fied and admitted in evidence the following letter, and also the fol¬ 
lowing certified copy of chattel mortgage: 
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“F. T. R. No. 1” 


Ilarriman Motors Company. 
Manufacturers of Aeroplane and Aviation Motors. 
Complete Power Plants for Aeroplanes and Dirigibles. 
Cable Address “Motor, Western Union Code. 


South Glastonbury, Conn., U. S. A., 


Mr. Francis Coletv, 

1 GO Broadway, 

New York Citv. 


Jan. 11, 1916. 


My Dear Mr. Colety: 

Mr. F. T. Richardson, will call on you tomorrow, the 12th, to sign 
a Conditional Bill of Sale, and will give you a check for *$1,000, or 
its equivalent. 

T wish this Bill of Sale to he drawn according to New York laws 
governing such Bill of Sale. 

We are to sell Mr. Richardson two, 100 11. P. Aeroplane motors, 
with complete equipment for the sum of $3,600. lie is to pay 
$1,000 cash, and the balance of the $2,600 by the 12th day of May, 
1916; or if he so elects, he is to pay $500 per month until the motors 
are fully paid for. 

The title to the motors is to — vested in the Ilarriman Motors 
Company, until the purchase price of $3,600 is fully paid. 

Bv these presents, you are authorized to sign for the Ilarriman 
Motors Company and to receive the payment of $1,000, which you 
will immediately remit to us, as we need the monev. 

Mr. Richardson is to keep us informed of the location of the said 
property at all times. 

22 I am enclosing herewith a rough sketch of a Conn. Bill of 

Sale, so you will get the idea. 

Yours very truly, 

HARRIMAN MOTORS COMPANY, 

By FRANK II. IIARRIMAN. 

%j 
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C hattel-M ortgn.gr. 

Recorded March 6, 1916, at 1.46 p. ni. 

Liber 386*2, Folio 434 et seq. 

IIarriman Motors Co. 
from 

Frank T. Richardson. 


This is to certify that I. Frank T. Richardson, of New Orleans, 
Louisiana, have received of IIarriman Motors Company, of South 
Glastonbury, Connecticut, the following goods and chattels, to wit: 
Two Aeroplane motors of one hundred horsepower each, with com¬ 
plete equipment, which good* and chattels are to he and remain the 
property of said IIarriman Motors Company until I shall have fully 
performed my part of the agreement as hereinafter set forth, I 
hereby agree to keep said property at my own risk and charge and 
pay said Ilarrimaji Motors Company for the use thereof the sum of 
One thousand ($1,000) Dollars, on the l*2th day of January 1916, 
and the sum of Twenty-six hundred ($*2,600) Dollars, on the 12th 
day of May 1916. with the privilege and option to me of paying 
said sum of Twenty-six hundred ($2,600) Dollars in monthly in¬ 
stallments of not less tha/ Five hundred hundred ($.*>00) Dollars 
each, beginning on the 12th day of May 1910; and continuing on 
the 12th day of each and every successive month until the full sum 
of Twenty-six — ($2,600) Dollars shall have been paid as evidenced 
bv the written receipt of said IIarriman Motors Company when all 
claims to tin* same by it shall cease and he determined. 

It is Further Hereby Agreed, that said goods and chattels are to 


he kept by me at Washington, in the District of Columbia, and that 
I will not remove the same from said place without the consent of 
said IIarriman Motors Company indorsed on this agreement nor 
dispose of the same in any manner: and it is further agreed by me 
that if 1 shall make default of anv of said payments, or shall fail in 
any manner to perform this agreement, the said IIarriman Motors 
Company shall he entitled to the immediate possession of said prop¬ 
erty, which I hereby promise to deliver to it on demand. 

In ease 1 shall violate any part of the foregoing agreement, the 

said lessor, his agent or assigns may enter upon my premises, or 

wherever said motors may he, and take possession of said property, 

and thev and even* of them are hcrebv exonerated from anv claim 
• « • • 

on my part, or on the part of any person in my name or stead for 
any damages which it might have against them for so doing had 
this agreement not been made and entered into hv me. 


And I, the said IIarriman Motors Company, do hereby certify, 
that the above described property has been delivered to the lessee, 
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named herein, by the undersigned, under the terms and con- 
23 ditions as herein before specified. 

Dated at New York, this 12th day of January A. D. 1916. 
Signed, sealed and delivered in presence of 

FRANK T. RICHARDSON. [ seal. 3 

IIARRIMAN MOTORS COMPANY, 

By FRANCIS CO LET Y, [Corporate Seal.] 

Agent. 

State of New York, 

County of Xew York, ss: 

On this 12th dav of Januarv in the vear One thousand nine bun- 

t 

dred and sixteen, before me personally came and appeared Frank 
T. Richardson, to me known and known to me to Ik* the person de¬ 
scribed in and who executed the foregoing instrument and duly ac¬ 
knowledged to me that he executed the same. 

WM. B. HILL, 

[Notarial Seal.] Xotary Public , Kings County. 

% 

Certificate filed in New York County #165. 


State of New York, 

County of Xew York , ss: 


No. 1833, Series R. 


I, William F. Schneider, Clerk of the County of New A"ork, and 
also Clerk of the Supreme Court for the said County, the same being 
a Court of Record, Do Hereby Certify, That Win. R. Hill whose 
name is subscribed to the deposition or certificate of the proof or ac¬ 
knowledgment of the annexed instrument, and thereon written, was, 
at the time of taking such deposition or proof and acknowledgment, 
a Notary Public, acting in and for the said County, duly commis¬ 
sioned and sworn, ami authorized bv the laws of said State to take 
depositions and also acknowledgments and proofs of Deeds, or con¬ 
veyances for land, tenements, or hereditaments in said State State 


of New York. 


That there is on file 


in the Clerk’s Office of the 


County of New York, a certified copy of bis appointment and quali¬ 
fication as Notary Public of the County of Kings, with bis autograph 
signature. And further, that 1 am well acquainted with the hand¬ 
writing of such Notary Public, and verily believe that the signature 
to said deposition, or cen’Yficatc of proof or acknowledgment is 


genuine. 

In Testimony Whereof, 1 have hereunto set mv band and affixed 
the seal of the said Court and County this 14 day of Janv. 1916. 

10 cts. Int. Rev. Stamp Affixed. 

WM. F. SCHNEIDER, 

Clerk. 


[Court Seal.] 
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Office of the Recorder of Deeds, 
District of Columbia. 


This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liher 3862. folio 443, et seq., one of 
the Land Records of the District of Columbia. 

24 In Testimony Whereof. 1 have hereunto set my hand and 
affixed the seal of this Office this 2nd dav of January A. D. 

1920. 

R. W. DUTTON, 

[Notarial Seal.l Deputy Recorder of Deeds, D. C. 

At the time of the reading in evidence, bv plaintiff, of the two 
(2) papers aforesaid, counsel for defendant objected, upon the 
ground that the letter was merged in <lie subsequent agreement be¬ 
tween the parties, and the contract embodied in the Chattel Mort¬ 
gage was under seal, while the declaration herein was on the Com¬ 
mon Counts, hut both of said papers were read in evidence. The 
Court thereupon stated that the evidence would be received, subject 
to the Court’s opinion upon the law of the case, to he determined 
upon all of the testimony. 

Plaintiff further offered evidence tending to prove that he paid 
to defendant Two Thousand ($2,000) Dollars on account of said 
motors, and said motors were delivered to him, at Washington, D. C., 
and were installed by him in the Biplane aforesaid; that said motors 
were not as warranted, in that tliev failed to develop one hundred 
(100) horsepower each, and would not develop more than about 
sixty (00) horsepower each, which was not sufficient power to oper¬ 
ate the biplane aforesaid; that plaintiff’demanded the return, by de¬ 
fendant, of the Two thousand ($2,000) Dollars paid on account of 
said motors, which was refused, whereupon plaintiff instituted this 
suit, and caused said motors to he attached in his own possession. 

Thereupon defendant introduced evidence tending to prove that 
said motors, when delivered to plaintiff, were as warranted by de¬ 
fendant, and that plaintiff had negligently suffered and permitted 
said motors to become frozen, whereby they were injured and 

25 damaged and their horsepower diminished, without fault on 
the part of defendant. 

In rebuttal, plaintiff introduced evidence tending to prove that 
said motors had not been injured by freezing, or through negli¬ 
gence of plaintiff. 

The foregoing being the substance of all of the testimony, coun¬ 
sel for defendant moved the Court to direct a verdict for defendant 
upon the following grounds: 

1. That no recovery could he had in an action upon the common 
counts declared upon, for breach of warranty of a special contract. 

2. That no recovery could he had in an action upon the common 
counts for breach of warranty in a contract under seal. 

Counsel for defendant also moved the Court to quash the attach- 
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ment, and cancel (lie liability of the Fidelity & Deposit Company of 
Maryland, upon its obligations of suretyship herein, upon the 
ground that no attachment before judgment could lawfully be made 
in this ease, levied upon property in the custody of the plaintiff, but 
the Court overruled each of said motions, to which exceptions were 
duly noted and allowed, and directed the jury to return a special 
verdict, subject to the opinion of the Court upon the law of the case, 
and thereupon charged the jury as follows: 

The Court: (lentlemcn of the Jury, this case will finally present 
itself to you as a case which resolves itself into that of an implied 
warrantv. Mr. Richardson bought the motors of Mr. Harriman, 
and there is testimony in the case that Mr. Richardson told Mr. liar- 
riman, when he bought them, what they were for, and when a man 
sells an article to another for a certain use, he makes an implied 
warranty that that article is reasonably suitable for that use, reason¬ 
ably suitable to perform the work which it was designed to perform. 
That seems to be the contention that will finally have to be decided 
by you gentlemen of the jury, that the plaintiff bought and the de¬ 
fendant sold these motors, which should reasonably serve to 
2d do this work, and when they were delivered it was found that 
t-liev did not do it. 

Now the testimony is in controversy as to why they did not do it. 

• «- • t j 

All of the testimony centers around the sufficiency of the horse¬ 
power and why the horsepower was not sufficient; that seems to Ik? 
the controversy. It seems to la* agreed that the radiators were not 
delivered at the time the rest of the machine was sent, but they did 
come several days afterwards, and they were installed, and Capt. 
Cray admitted that as soon as they were installed water would come 
from them, and he told the Richardson people, “Now you have got 
to look out that they do not freeze 4 ,” and afterwards lie came gver 
here and he found that the motors had been frozen. They were re¬ 
paired, and when they wore tried out it was found that the motors 
would not develop the power. 

Upon the other hand, on behalf of the plaintiff, in one of these 
depositions that has just Wen read to you, it is stated that the tests 
were made before the freezing occurs, and that the freezing was not 
a part of the motor, but only the aluminum manifold on top of the 
motor. 1 think that is the only question, that you have got to decide 
here, and upon that question, as upon all other questions, the burden 
of proof is upon the plaintiff. lie comes in here and he makes cer¬ 
tain assertions, and it is incumbent upon him to present the greater 
weight of evidence to you in order to support those contentions. 
That applies to every material fact in the case, and the weight of the 
evidence is not to be determined by the number of witnesses; that 
is one consideration for you to take into consideration; it is the 
weight that you gentlemen in your good judgment give to the 
whole evidence. 

This case is free from the difficulties of many other cases, that is, 
in regard to the measure of damages. If your verdict is for the de¬ 
fendant, of course it will be that the defendant is not guilty. If it 
is for the plaintiff, then the amount here is fixed at-one thousand 
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dollars with interest from January 12, 1910, so that you will not have 
to determine anything on that matter. 

Are there any further suggestions, gentlemen? 

Mr. Marshall: Merely for the sake of the record, I want to pre¬ 
serve all of the exceptions that I have heretofore noted. 

The Court: Of course vou mav have them. 

* t- 

And thereafter the jury returned its verdict, by which the jury de¬ 
termined the issues of fact in favor of the plaintiff, and found for 
the plaintiff in the sum of Two thousand ($2,000) Dollars, if the 
Court should l>e of opinion, upon the law. that the* plaintiff was en¬ 
titled to recover; and if tla* Court should In* of opinion, upon 
27 the law, that the plaintiff was not entitled to recover, then 
the jury found for the defendant. And the Court, being of 
the opinion that, upon the law of the case, the plaintiff was entitled 
to recover, accordingly directed the entry of judgment for the plain¬ 
tiff. to which ruling and action hv the Court, exception was duly 
noted on behalf of defendant, and allowed hv tin* Court. 

The foregoing being the substance of all of the proceedings and 
testimony herein relevant to the exceptions hereinbefore noted, and 
each of said exceptions having been duly noted and allowed at the 
time of the ruling complained of. and each and all of the exceptions 
aforesaid reserved and allowed during the trial of this case having 
been noted and allowed l>efore tla* jurv retired to consider of its ver- 
diet, the defendant in order that said exceptions may he made part 
of the record herein for the purpose of having this case reviewed on 
appeal, prays the Court to sign and seal this, his bill of exceptions, 
and order the same of record, which is accordingly done, this 2nd 
day of August, 1920, now for then. 

Bv the Court. 

WILLIAM 11ITZ, r^EAL.] 

J native. 


28 [Endorsed:] No. 591 A3. At Law. Frank T. Richard¬ 

son, Plaintiff, vs. Frank IT. llarriman, trading under the firm 
name and style of the llarriman Motors Company, Defendant. De¬ 
fendant’s Bill of Exceptions. Time extended to & including March 
22/20. Bell, Marshall and Rice, Attorneys at Law, 313 John Mar¬ 
shall Place, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3445. Frank II. llarriman, trading, «fcc., appellant, vs. Frank T. 
Richardson. Court of Appeals, District of Columbia. Filed Aug. 
20, 1920. Henry W. Hodges, Clerk. 


(2051) 











COURT OF APPEALS 
DISTRICT OF COLUMN A 

F I L. « o 

SEP 1 7 1920 



3tt thr (Eourt of Appeala of tlje 
iiatrirt of (Eolumbia 



FRANK H. HARRIMAN, TRADING UNDER THE 
NAME AND STYLE OF THE HARRIMAN 
MOTORS COMPANY. APPELLANT, 

VS. 

FRANK T. RICHARDSON. 


RRTKF FOR APPELLANT. 


Bell, Marshall & Rice, 

Attorneys for Appellant. 










(Emirt nf Appeals 
nf tljr Sistrirt nf Columbia 

October Term, 1!>20. 

No. 

FRAN K II. HA R RIM AN, TRADING UNDER THE 
El KM NAME AND STYLE OF THE HAR- 
RIMAX MOTORS COMPANY, 
APPELLANT. 
vs. 

FRANK T. RICHARDSON, APPELLEE. 
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Statement oe the Case. 

In January, P.HO, appellee was constructing an ex¬ 
perimental airoplane, of the type known as “Tandem 
biplane." which required for its operation two motors. 
He negotiated with appellee, a manufacturer of motors, 
and these negotiations resulted in the delivery to appel¬ 
lee, by appellant, of two motors, under the terms and 
conditions of a chattel mortgage, signed, sealed and ac¬ 
knowledged hv both parties, and providing, among other 
things, that appellant had received the motors in ques¬ 
tion, of one hundred horse power each; that said motors 
should remain the property of appellee until fully paid 
for, payment to he made in installments, and that upon 
default in payment, appellee should he entitled to ini- 




rected the jury to return a special verdict, subject to the 
opinion of the Court upon the law of the case ( R.. 1 •'). 

The Court charged the jury that the case was one of 
implied warranty concerning the horse power of the mo¬ 
tors ( 17 >, and upon the conclusion of the charge, coun¬ 
sel for appellant again reserved and was allowed all ot 
his exceptions (I s ). whereupon the jury returned its 
verdict for appellee, in the sum of Si,uoo. “it the Court 
shall l>e of opinion that that plaintiff ought to recover 
against the defendant upon the facts submitted to us at 
the trial. Hut upon said facts, if it shall be the opinion 
of the Court that the plaintiff ought not to recover 
against the defendant, then they find in favor of the de¬ 
fendant” ( R., 0). 

Cpon this verdict, the Court ordered judgment against 
appellant, to which he excepted, and from this judgment 
this appeal is taken. 

AsSIC.XMKXT OF F.RROR. 

The defendant assigns, as error herein, the action ot 
the trial Court, in the following respects: 

1. Refusing to direct a verdict for defendant, upon all 
of the testimony. 

Refusing to quash the attachment issued herein, 
and cancel the liability of the Fidelity and Deposit Com¬ 
pany of Maryland, upon its obligations ot suretyship. 

:{. Overruling each of the five ( "►) several Motions 
filed on behalf of defendant. 

Arc.l* m kxt. 

The propositions of law upon which defendant relies 
are as follows: 

1. There can be no recovery upon the money counts. 
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where a special contract exists, unless plaintiff has per¬ 
formed fully his part of the contract, and nothing re¬ 
mains to he done except the payment of money by de¬ 
fendant to plaintiff. 

There can he no recovery in an action of assump¬ 
sit, where the contract upon which plaintiff relies is un¬ 
der seal. 

3. Attachment l>eforc judgment is an extraordinary 
statutory remedy, in derogation of the common law. 
Plaintiff can have no rights except those expressly given 
by the statute, which must be strictly construed. 

Point 1. 

The real dispute in this case (as the Court told the 
jury) was that plaintiff claimed that defendant had 
breached certain warranties as to the horse power and 
performance of the motors. It was not even contended 
that the contract had l>een fully performed on either 
side: on the contrary, plaintiff's evidence was all directed 
to the proposition that defendant had failed to perform 
his contract, by breach of the warranties aforesaid. 

The following authorities are submitted upon this 
point: 

“The plaintiff cannot recover upon a general 
indebitatus assumpsi , if a special agreement be 
proved.*’ 

Crouse & Gloyd vs. Debois, 1 Cranch C. C., 
138. 

“11 hen a contract has been executed, indebita¬ 
tus assumpsit will lie for the amount due upon it. 

Maupin vs. Pic, 2 Cranch C. C., 38. 

Assumpsit cannot be maintained upon a special con¬ 
tract unless the contract has been performed by the plain- 




tiff, who seeks to recover from the defendant only the 
amount due him under the contract. 

• 

"There can he no doubt that where the special 
contract remains open, the plaintiffs remedy is 
on the contract; and he must set it forth specially 
in his declaration. But if the contract has l>een 
put an end to, the action for money had and re¬ 
ceived lies to recover any payment that has l>een 
made under it. Chesapeake and Ohio Canal 
Company vs. Knapp, 1 1 L. S. Supreme Court 
Decisions. 4 <45, at page 4 Mb 

In the case at bar. the contract was not performed, 
and plaintiffs action was based upon an alleged breach 
of warranty. 

"Indebi atus assumpsit will lie for money diK 
upon a special contract executed ou the part of 
the plaintiff.” 

Hyde vs. IJverse, 1 Cranch C. C., 409. 

Campbell vs. District of Columbia, 2 McAr¬ 
thur’s Reports, .Vb‘>. 

“A party who has fully performed a special 
contract may recover a judgment in an action of 
assumpsit on common accounts.” Citing Jones 
vs. Dermott, 2 Wall., 1. 

"A special agreement to do the work, at certain 
prices, cannot be given in evidence on a general 
indebitatus assumpsit.” 

Farrell vs. Knapp. 1 Cranch C. C., 1*41. 

Pot XT 2. 

The only contract in the case is the one under seal. 
The letter preceeding the contract amounted only to in¬ 
structions for its preparation: and this is especially evi- 





dent, because the letter directed the preparation of a con¬ 
ditional sale contract, reserving title in the vendor, which 
was actually prepared, executed and recorded, as intend¬ 
ed, to protect the vendor. He would not have l>een sat¬ 
isfied with anything less; and further, when a simple 
contract, in writing, is followed by a contract under seal, 
the lesser merges it> the greater. 

Plaintiff’s cause of action, as developed in evidence, 
and interpreted by the Court to the jury, was for breach 
of warranty contained in a contract under seal. The im¬ 
plied warranties, if any, are as much a part of the con¬ 
tract as though written therein, and necessarily are war¬ 
ranties under a sealed instrument: but this case really 
was concerned with the warranty as to the horse power, 
and that was written into the sealed contract. 


I’pon this point, the following authorities are submit¬ 
ted : 

Magruder vs. P>elt, 7 App. I). C., 303: 

“Where in an action of assumpsit the contract 
sued upon when offered in evidence proves to be 
a sealed instrument, a verdict should on motion 
be directed for the defendant, in the absence of 
application by plaintiff for leave to amend or 
. withdraw a juror.” 


l'he opinion in the above case, by Chief Justice Alvey, 
states, among other things, page 307: 


“In the course of the trial, the defendants 
raised a good many questions, and noted a large 
number of exceptions to rulings of the court. 
Among these there is one that goes to the right 
of the plaintiff to maintain the present form of 
action, and should therefore be examined. The 
proof disclosed that the contract declared upon 
was in writing, and the plaintiff, when examined 


as a witness, produced the contract and identified 
it, and it was then ottered in evidence and read 
to the jury by the plaintiff, against the objection 
oi the defendants. The contract thus produced 
and read in evidence, instead of being a simple 
contract, according to the allegations in the dec¬ 
laration, was shown to have been executed on tut* 
~Lth of March, 1MM), under the hands and seals 
of the defendants, also executed under hands and 
seals of the defendants, on the 1 st of March. 
181>0.” * * * 

“The next question proper to l>e noticed is tiiai 
of the effect of the contract under seal produced 
by the plaintiff to support the declaration in as¬ 
sumpsit. There is no principle of the common 
law better settled than mat an action of assump¬ 
sit will not lie upon a sealed obligation for the 
payment of money or the performance of duty. 
In the case of Insurance Co. of Alexandria vs. 
Young, I Cr., it was expressly held, that an 
action of assumpsit could not be brought on a 
policy of insurance under seal: and that the de¬ 
fect was not cured by verdict. A simple contract 
and a contract under seal l>etween the same par¬ 
ties cannot both subsist for the same subject-mat¬ 
ter or obligation. The contract under seal, being 
of superior dignity and solemnity in the contem¬ 
plation of law. will merge the simple contract. 
One deed may be substituted for another, but a 
sdiiple contract cannot be substituted for a deed, 
unless the deed be released or cancelled. There 
will be a merger of the simple contract, whether 
the parties wish it or not, for the two contract-? 
are incompatible, and except where one is in¬ 
tended to be simply collateral to the other, thev 
cannot subsist together for the same thing, and 
the higher must prevail. Price vs. Moulton, in 
C. P»., Mil : Leonard vs. Id ugh let t. 41 Md.. ‘ISO 
The action should have been debt or covenant 



upon the sealed contract. As said by the Su¬ 
preme Court of the United States, in Young vs. 
Preston, 4 Cr., the plaintiff had a clear right 
of action upon the sealed instrument; ‘and when¬ 
ever a man may have an action on a sealed in¬ 
strument he is hound to resort to it.' " 

Brown vs. Commercial hire Insurance Com¬ 
pany, :2\ App., 1). C. *»2r». 

“An action of assumpsit will not lie upon a 
sealed obligation for the payment of money or 
the performance of a duty: following Magruder 
vs. Belt, 7 App. 1). C., :m.” 

It is submitted that this proposition is not one in¬ 
volving a mere technicality, which this Court is at lib¬ 
erty to disregard. It has fixed the law for this juris¬ 
diction by its own decisions, and cannot al>olish the dis¬ 
tinction between sealed and unsealed instruments, and 
the form of action for breach thereof, without changing 
the common law by a what would amount to unwarrant¬ 
ed judicial legislation. 


Point •*. 

Section 44A of the Code, permits attachment before 
judgment in certain cases. 

Section 44<I requires the marshal to serve notice on the 
defendant, if he be found in the District, and on any 
person in whose possession any property or credits of 
the defendant may be attached, to appear and show cause 
why the property attached should not be condemned. 
This, alone, shows that the statute never contemplated 
that a plaintiff might attach property in his own pos¬ 
session, as the notice required to 1 )e given to the person 
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in custody of the property would Ik* idle and absurd 
when served on the plaintiff, who had initiated the pro¬ 
ceeding. 

Section !.*.:> makes this still plainer by providing that 
the attachment may he levied upon the personal chattels 
of defendant, whether in defendant's or </ third person's 
possession. Of course, the plaintiff is not a “third per¬ 
son,” and as the statute confers rights which, did not 
exist before its enactment, it must he strictly construed, 
and it seems clear that no levy can he made upon goods 
in plaintiffs possession. 

Further light is thrown on this matter by Section lb'., 
which provides that either the defendant, or the person 
in whose custody the property was taken, may obtain its 
release by giving an undertaking similar to the one given 
in the case at bar. Certainly this does not contemplate 
a person situated as is the plaintiff in this case. 

Throughout the statute, it is apparent that it does not 
contemplate that a plaintiff may attach property in his 
own cu tody: and he is not therefor without remedy, 
because equity affords him complete relief by receiver¬ 
ship pending the adjudication of the conflicting claims 
of plaintiff and defendant. ( See Section 4***<>, as to who 
may defend, and, generally, the provisions as to the 
rights of garnishes, claimants, etc. ) 

And, this Court, in Robinson vs. Morrison. App. 
I). C.. Hk*». expressly held that 

“The object of the writ of attachment is not 
so much to compel defendant's appearance, as to 
give plaintiff security for his demand.*' 

In the instant case, he had security, as he had the 
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motors, and could have been protected by a proceeding 
in equity, as alx>ve suggested. 

Counsel for apj>ellant venture to assert, with confi¬ 
dence, that the errors committed by the trial Justice were 
material, and such as to require reversal by the Court 
of the judgment below. 

Respectfully submitted, 

Bku„ Marshaix & Rick, 

Attorneys for Appellant. 


* 
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FRANK T. RICHARDSON, Appellee. 


BRIEF FOR APPELLEE. 


Statement. 

The case is clearly and fairly stated in the brief for ap¬ 
pellants, and it is sufficient here to state, merely by way of 
conveniently summarizing the facts, that appellee, being in 
need of two one-hundred horse power motors for an aero¬ 
plane that he had under construction, arranged with the ap¬ 
pellant at his factory in Glastonbury, Connecticut, for ap- 



pellant to supply them, not by immediate sale and purchase, 
but upon the familiar plan of conditional sale, with reten¬ 
tion of title by the vendor until full payment, and with 
forfeiture of partial payments in case of default. Pursuant 
to this arrangement, appellee was furnished by appellant 
with a letter to appellant's attorney in New York, directing 
said attorney to prepare a conditional bill of sale in accord¬ 
ance with the agreement (Rec., p. 13). The instrument 
was prepared and was signed by appellee in person and for 
appellant by said attorney, assuming to act by virtue of 
authority given in said letter. Following such signature as 
printed in the record (Rec., p. 15), the words “corporate 
seal,” inclosed in brackets, appear, hut there is no sug¬ 
gestion in the pleadings or evidence that the appellant was 
or is a corporation. The paper was then recorded among 
the land records of the District of Columbia (Rec., p. 10). 

The motors were shipped to appellee at Washington, and. 
after being tested, were found to be of only about 00-horse 
power each and to be defective and useless for the purpose 
for which intended. Appellee thereupon repudiated the 
transaction, tendered the motors back to appellant, removed 
them from the aeroplane and placed them in storage and de¬ 
manded a return of the thousand dollars which he had paid 
as the initial payment under the contract (Rec., p. 10, and 
stipulation). 


ARGUMENT. 

Appellant makes three points in argument which we will 
undertake to answer in their order. 

The first contention—that there can be no recoverv on 
the money counts where a special contract exists, unless the 
plaintiff has performed fully his part of the contract and 
nothing remains to be done except the payment of money 
by defendant to plaintiff—is too broadly stated. 
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It is submitted that the true rule is as stated in Chesapeake 
and Ohio Canal Company vs. Knapp, 34 U. S., 541, cited 
by appellant’s counsel as 11 U..S. Supreme Court Decisions, 
4 id. in the very language quoted at page 6 of the opposing 
brief, viz: 


“There can lie no doubt that where the special con¬ 
tract remains open, the plaintiff's remedy is on the 
contract; and he must set it forth specially. But, if 
the contract has been put an end to the action for 
money had and received lies to recover any payment 
that has been made under it.” (Italics ours.) 

This case is cited, with many others, in Corpus Juris, Vol. 
5. at page 1388, where it is said 

“Where a special contract, partly performed by 
plaintiff, has been put an end to by mutual consent 
of the parties to the contract, or where full perform¬ 
ance has been rendered impossible by the act of de¬ 
fendant or by act of the law, plaintiff may recover on 
the common counts.” * * * 

Of the authorities there collected, we eite, as specially in 
point, the following: 

Carroll vs. Giddings, 58 N. 11.. 333, where defendant dis¬ 
charged plaintiff while in the performance of an entire con¬ 
tract covered by a special agreement; 

Buffkin vs. Baird and Roper, 73 N. C., 283, where plain¬ 
tiff was prevented bv the wrongful act of defendant from 
performing his contract in full; 

Fairfax Forrest Mining and Manufacturing Company vs. 
Chambers. 75 Md., 604; 

Hanna vs. Frenkil, 113 Md., 36. 

Johnson vs. Trinity Church, 11 Allen, 123. 

Bassett vs. Sanderson, 9 Cush., 58. 

Canada vs. Canada, 6 Cush., 15. 
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In all of these cases, general assumpsit was maintained, 
though there had been, in each instance, a special contract, 
and for the reason that the special contract was at an end. 

In the case at bar, the contract was at an end when suit 
was instituted. The plaintiff (appellee) declined to make 
further payments and tendered the motors to defendant 
(appellant). The title had never passed to appellee and 
after the motors were attached appellant repossessed himself 
of them by means of a forthcoming bond (Rec., p. 8). 

The jury decided, upon the question of fact submitted to 
them, that the defendant had not complied with his obli¬ 
gation; therefore it follows that appellee was not required 
to continue his payments and, not having received such 
motors as he contracted for, was entitled to a return of his 
money. No duty then remained for either party save the 
duty of the appellee to return the money he had received. 

The authorities, including all of those cited by appellant’s 
counsel, are uniform to the effect that under such circum¬ 
stances general assumpsit may he maintained. 

It has been repeatedly stated that the count for money had 
and received lies wherever the defendant has obtained pos¬ 
session of money or received something as money which, 
ex H et bono, he ought to refund. 

11 Mass.. 147. 

Enc. PI. & Pr.. Yol. 2, page 1017. 


The count for monev had and received lies to recover anv 

*■ • 

money paid by the plaintiff under a contract which has 
really been rescinded. 

Chitty’s Pleading, 10 Am. Ed.. Yol. 2. p. 80. 


Appellant s Second Point. 


It is claimed that 
of assumpsit where 


“There can be no reeovcrv in an action 

* 

the contract upon which the plaintiff 
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relies is under seal.” Magruder vs. Belt, 7 App. D. C., 303, 
and Brown vs. Commercial Fire Insurance Company, 21 
App. D. C., 325, are cited. 

Brown vs. Insurance Company turned on the point that 
the instrument sued upon was not a sealed instrument and 
that for that reason assumpsit could he maintained. It is 
therefore hardly in point. In discussing what would be the 
ruling if the instrument were sealed, the court quoted from 
Magruder vs. Belt a well-recognized doctrine against which 
we have no contention, viz: 

“An action of assumpsit will not lie upon a sealed 
obligation for the payment of money or the perform¬ 
ance of an obligation.” 

« 

Magruder vs. Belt was a case where the plaintiff sued for a 
specific sum of money which the defendant had by contract 
under seal agreed to pay him. But the case at bar is not 
based upon a sealed instrument or upon any covenant or 
undertaking of the defendant (appellant) in the instrument 
which has been introduced in evidence. 

The conditional sale contract and the letter to appellant's 
attorney directing the preparation of such contract are 
merelv evidence and not the basis of the action. The basis 
of the action is the implied obligation of the appellant, ex 
it f/uo ef bono, to return appellee's money when the contract 
was ended through appellant's default. The rule in such a 
case is as laid down in Corpus Juris, Vol. 5, pages 1384-5, 
viz: 


“If it (the sealed instrument ) is not the cause but 
only the inducement of the action, or if it contains 
no covenant for payment or performance to the party 
to be benefited, or to some other person for his use, 
assumpsit will lie." (Italics ours.) 

Hinkley vs. Fowler, 15 Maine, 289. 

Varney vs. Bradford, 86 Maine, 510. 

Baldwin vs. Emery, 89 Maine, 40(f. 
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In Hinklev vs. Fowler it was said: 

*h will be found upon an examination of the cases 
which decide that assumpsit cannot he maintained 
where the rights of the party are secured bv deed, 
that there is in the deed some stipulation for the pay¬ 
ment or performance to himself or to some one for 
his benefit.*' 

In Baldwin vs. Emerv it was said: 

‘ In short a covenant upon which debt or covenant 
can only he brought, must be a particular obligation 
to pay or perform to a particular person.” 

and in Varney vs. Bradford: 

‘ It is familiar law that suits upon covenants in 
sealed instruments must either be .debt or covenant; 
yet. without a violation of this rule, a sealed instru¬ 
ment mav he used as evidence in an action of as- 
sumpsit, and may form the very foundation out of 
which the action arises, where in the sealed instru¬ 
ment, there is no stipulation for payment or perform¬ 
ance to the party to Ik? benefited or to some other 
person for his use." 

Appellant 's Third Point. 

The contention that an attachment against a non-resident 
debtor may not be levied upon property in the custody of 
the attaching creditor presents, so far as we arc* able to dis¬ 
cover. a question of first impression. The learned counsel 
for appellant do not cite any decision upon the provision of 
the statute upon which they rely or upon any similar pro¬ 
vision in the statute of any other jurisdiction and we have 
not been able to find anv. Thev content themselves with a 

tv t 

minute analvsis of the attachment statutes and conclude that 
« 

as the property attached was in the custody of the attaching 




creditor he did not need the aid of a writ of attachment to 
enforce his rights or to afford him security, but could and 
should have proceeded in equity. 

As he had no lien upon the property in question, no claim 
cognizable in equity, no means by which he could secure 
service of process upon the defendant within the District of 
Columbia so as to litigate his purely legal demand, it is not 
clear what kind of an equitable proceeding he could have 
maintained. But for this attachment the defendant could 
have repossessed himself of the motors at any time and could 
have enforced his right by a suit in replevin at any time after 
plaintiff ceased to make his payments in accordance with 
the contract. 

Statutes must be construed so as to give a reasonable inter¬ 
pretation to all parts of them if possible. The first section 
of our attachment statute (Code, 445) provides that in the 
certain cases therein enumerated the clerk shall issue a writ 


of attachment and garnishment, “to be levied upon so much 
of the lands, tenements, goods, chattels, and credits of the 
defendant as may be necessary to satisfy the claim of the 


plaintiff.” This section imposes no limitation, and if the 
law stopped there surely there could be no argument that 
the levy might not be made upon any of the property speci¬ 
fied wherever found. 


Is there anything else in the statute which necessarily 
limits the broad right thus created? We submit that there 
is not and that it was not the intention of the legislative 
power to deprive the plaintiff of the rights created by this 
statute merely because the property was in his own custody. 

It is to be observed that the language “whether in the de¬ 
fendant's or a third person's possession/’ upon which appel¬ 
lant relies, occurs in a section headed “Upon what levied” 
and which, upon its face, has for its primary purpose the 
specification, in detail, of the classes of property upon which 
tlie writ may be levied and, as it does not in terms limit 
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section 445, it ought not to be given, by construction, such 
effect. 

The verdict of the jury and the decision of the trial court 
did substantial justice and the judgment should be affirmed. 
Res]>ectfullv submitted, 

HOSEA B. MOULTON, 

MILL AN & SMITH, 

Attorneys for Appellee. 
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